Comments from HALT – An Organization of Americans for Legal Reform to the State Bar of California Insurance Disclosure Task Force Regarding California’s Recent Proposed Rules Concerning Legal Malpractice Disclosure
Pursuant to the California State Bar Insurance Disclosure Task Force’s request, HALT – An Organization of Americans for Legal Reform hereby submits comments regarding the Bar’s proposed rules regarding required direct malpractice insurance disclosure to clients and the state bar.
HALT supports the California State Bar’s recent recommendations concerning malpractice insurance disclosure.  As part of our advocacy efforts, HALT works to make information easily available to the public and to better inform consumers of their rights within the legal system.  The Bar’s set of passed recommendations not only allow for much more accessible public information, but also require greater accountability for lawyers.  
I.  Direct Disclosure of Malpractice Insurance to Clients is a Strong Step Forward for California.
In its June 6, 2006 report, the California State Bar’s Insurance Disclosure Task Force proposed rules “requiring direct disclosure to the client if an attorney is not covered by professional liability insurance, and the other requiring disclosure to the State Bar, to be followed by the public’s ability to ascertain if an attorney is not covered by professional liability insurance.”  
Direct disclosure of professional liability insurance to clients is the most important recommendation for adoption.  Clients are the true victims when an attorney refuses malpractice coverage.  Lawyers are expected to fully protect their clients’ interests and it is through rules such as these that clients are better informed when choosing their representation.  

A lawyer may be put on probation, admonished, reprimanded, suspended or even disbarred, but this does not recompense a client who has lost her day in court due to a lawyer’s carelessness or pay the bills of an attorney hired to remedy harm caused by a previous lawyer’s misconduct.  
A disclosure requirement serves two purposes: (1) to inform clients of whether a lawyer or prospective lawyer is insured and (2) to encourage lawyers to obtain insurance coverage.  Neither purpose is served if the information is kept secret from clients or if clients do not understand how to access the information.

It is also crucial that such disclosure take place at the time of engagement and is provided in writing and signed by the client.  This written acknowledgement is a promise provided to the client of accurate and accessible information.  The task force has proposed the correct provisions to accompany the proposed direct disclosure rules.  

According to the American Bar Association, five other states—Alaska, New Hampshire, Ohio, Pennsylvania and South Dakota—require direct disclosure to clients.  South Dakota has seen a marked increase in the number of insured attorneys since the state began requiring uninsured attorneys to disclose their uninsured status on professional letterhead.  By requiring direct disclosure to clients and proposing provisions to strengthen the requirements, California helps set a precedent and a standard that all states can adopt.
In August 2004, the American Bar Association adopted the Model Code Rule on Insurance Disclosure, requiring all lawyers to disclose malpractice insurance status on annual registration statements.  While this model rule does make an attempt to protect clients, it unfortunately falls short of truly preserving and protecting the integrity of the legal profession.  In proposing to require direct disclosure to clients, California has surpassed the ABA’s recommendations, successfully demonstrating the state’s dedication to its client population.
II.   The Bar Should Increase Accessibility of Information as Well as Adopt a Web-Based Service for Consumers.
California has taken great strides in proposing a requirement for direct disclosure to clients and the State Bar.  However, California can go one step further and make this information accessible to everyone, instead of simply relying on lawyers to inform their clients at the time of service.  The Bar should adopt a policy of immediate access to this information, offering to make it available to any prospective client searching online, via telephone or through the State Bar in hard copy form.

The Virginia State Bar’s Web site allows the public to find full registration information for every lawyer licensed in the state.  Illinois, Nevada and North Carolina follow the same example, making information on a lawyer’s malpractice insurance status public.  As well, Nebraska and West Virginia currently have plans to make information public in a variety of forms.

It is critical that clients are allowed the utmost freedom and information in making an important decision regarding representation.  In an era when more and more consumers find answers to their inquiries on the Internet, a Web-based service would provide such information in a simplified and convenient way.
III. A Mandatory Malpractice Insurance Requirement Is Needed to Fully Protect Both Lawyers and Clients.
We ask attorneys to pay several hundred dollars every year in bar dues because we recognize that those given the honor to serve as members of the legal profession carry great responsibility. While most lawyers will never commit malpractice, a few dollars a week is a small price to pay to guard the client population and protect the integrity of the profession.  

The only way to ensure reimbursement for aggrieved clients is to require that lawyers carry malpractice insurance.  Although most clients assume that their lawyers are covered by professional liability insurance, the reality is that many of them take a chance and avoid insurance coverage.  It is difficult to obtain precise figures on the number of uninsured lawyers practicing in the United States.  Some studies, such as one cited by the Louisiana State Bar in its Oral Report to the bar’s House of Delegates (January 19, 2002), show that as few as half the nation’s lawyers are insured.  

Only one state, Oregon, currently requires lawyers to carry malpractice insurance.  Requiring malpractice insurance not only prevents greater instances of malpractice, but more importantly, protects clients.  It is our hope that California follows Oregon’s example in order to better protect their lawyers, along with their clients.  We urge the Bar to consider going one step further by requiring its members to obtain malpractice coverage.
Conclusion


HALT respectfully supports the recommendations set forth by the State Bar of California Insurance Disclosure Task Force.  We urge the task force to consider adoption of a web-based accessible service that would also provide information regarding a lawyer’s malpractice insurance status.  We also urge the task force to consider a mandatory malpractice insurance requirement.  
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